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I. Introduction

Recent Developments in
Listing Decisions Under
the Endangered Species
Act and Their Impact on
Salmonids in the
Northwest
by Larry J. Bradfish

The year 1992 marked two events that have become
inextricably intertwined with each other. In 1992, the first
salmonid' in the northwestern United States (northwest) 2
was listed as an endangered species 3 under the Endangered
Species Act of 19734 (ESA" or the "Act'). In 1992. the ESA
became subject to reauthorization by Congress. after having
been amended last in 1988.5
Three years later, in 1995, both reauthorization of the
ESA and salmonid listings under that Act are about to come
to a head. Salmonid populations in the northwest have
declined dramatically over the last two decades 6 and have
reached a point where only strong protective measures such
as those provided under the ESA may save many of the
species. As a result, many more salmonid populations are
likely to be proposed for listing by the federal government
under the ESA during 1995 and 1996. If these listings
become final, they will result in regionwide protective measures that will have an impact on many of the major economic bases of the northwest including logging, agriculture,
power generation, and fishing. The economic impacts from
these listings have the potential of dwarfing the impacts
that the listing of the spotted owl had on the economy of the
northwest.
In 1992. after the election of the first Democrat as
President in sixteen years, and with both houses of Congress
dominated by Democrats, reauthorization of the ESA
appeared to hold few surprises. However, in 1994. after the
election of Republican majorities in both houses of
Congress, the reauthorization picture for the ESA became far
less clear. Private property rights advocates now have a
stronger voice in Congress. as evidenced by recent bills and
legislation in Congress calling for compensation of private
property owners who have had the fair market value of their
Attorney. Gray Cary Ware & Freiderinch. Palo Alto. California. j.D..
1988. Loyola of Los Angeles Law School. MS,. 1979, University of Arizona.
B.S.. 1974. University of Wisconsin-Madison. Former trial attorney with the
United States Department of Justice, Washington. D.C.. in the V1ildfife &

Marine Resources Section of the Environment and Natural Resources
Division. 1988-92- Vice Chair of the ABA Section on Natural Resources.
Energy and Environmental Law Endangered Species Committee. The author
wishes to thank John A. Marzolf of Gray Cary Ware & Freidenrinch for his
research assistance.
i. A "salmonid" for purposes of this Article includes fishes from the
family Salmonidae that are found In the northwestern United States and
which include the genus Orrcr .ycus,
2. The "northwest for purposes of this Article includes the states of
California. Oregon. Washington. and Idaho

3. The Snake River sockeye salmon was listed as endangered in 1992.
57 Fed. Reg, 212 (1992).

4. Pub. L No. 93-205, 87 StaL 884 (1973) (codified as amended at 16
U.S.C. §§ 1531-44 (1994)).

5. Ste 16 US.C, § 1542 (1994)
6. Se CAUrORNIKS SALMO:N
Ao SuU.iE.AJ 236 (Alan Lufkin ed.. 1991).
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property diminished as a result of federal agency
action.

7

The listing of salmonids under the ESA and the
reauthorization of the ESA are now on a collision
course. Widespread listings of northwestern
salmonids may soon be necessary in order for the
wild salmonid runs to survive. However, widespread
listings would almost certainly provoke Congress to
make major changes in the ESA in order to protect
private property rights and local economies. Thus,
the northwest may become the focal point for major
change, either in the form of significant changes to
the ESA and concomitant reductions in the protections afforded salmonids and other species listed
under the Act or, alternatively, in the economic
health of the northwest ifthe ESA is not significantly altered.
II. Salmonilds of the Northwestern United States
A. Salmonid Biology and Terminology

The situation confronting salmonids in the
northwest cannot be understood without a basic
knowledge of anadromous fish biology and terminology. In the northwest, salmonids are anadromous fish that include five species of salmon and
two species of trout.8 By definition, anadromous
fish are those fish that migrate from salt or brackish
water to fresh water to spawn. 9 Typically, the fresh
water spawning area is located in the anadromous
fish's natal stream °
The life cycle of an anadromous fish begins in a
fresh water stream where spawning adults lay their
eggs. Depending on the species, the juvenile fish
will remain in fresh water from several months to as
long as several years before migrating to the
ocean." The juvenile's time spent in fresh water is
2
known as its parr life.'
7. See Jeffrey Sarles, Congress Aims to Expand Property Rights,
Limit Effect of Regulatory Takings, CHICAGO DAiLY L. BULL., April 22,
1995, at 22.
8. STEPHEN D. SEDGWICK, THE SALMON HANDBOOK 11-30 (1982).

9. CAUFORNIXS SALMON AND STEELHEAD. supra note 6. at 271; see
also 50 C.F.R. § 611.2 (1994) (definition of "anadromous species").

At the end of their parr life, the juvenile salmon
undergo a metamorphosis called smoltification in
which physiological changes prepare them to adapt
to a salt water environment. 13 The seaward migrating juveniles are termed smolts.'4
Once in the ocean, salmonids may migrate
thousands of miles across the Pacific Ocean and
remain in the ocean for as long as three to four
years." Eventually, the adults return to the freshwater streams to spawn.' 6 The returning salmon
undergo starvation during their often tortuous
spawning migration upstream.i7 As a result, the fat
content of the fish is reduced by as much as eightyfive percent by the time the fish reach their spawning grounds. 8 The spawning fish lay their eggs, up
to several thousand at a time, in the gravel beds of
tributary streams to the river system from which
they originated.' 9 The nest dug by the female in the
stream gravel is known as a redd. 20 Both the female
and male adults of all northwestern salmon species
2
die after spawning. '
B. Northwest Salmonid Species
Several species of salmon and trout comprise
the salmonid population of the northwest. The
Pacific salmon belong to a single genus
(Oncorhynchus) 22 that is distinct from Atlantic
salmon and from anadromous trout and charrs. 23
The five species of salmon that are included in this
genus are: (1) pink salmon (Oncorhynchus gorbuscha);
(2) sockeye salmon (Oncorhynchus nerka); (3) coho or
silver salmon (Oncorhynchus kisutch); (4) chum

salmon (Oncorhynchus keta); and (5) chinook or
24

spring salmon (Oncorhynchus tshawytscha).

Pacific salmon and other anadromous fish are
further identified on the basis of race, run, and
class. A race is a population or group of populations
distinguishable from similar populations of the
18. See id.
19. See generally id. at 11-27.
20. CAUFORNIKS SALMON AND STEELHEAD. supra note 6, at 280.

21. SEDGWICK, supra note 8, at 16.
22. Although both spellings, 'Oncorynchus" and 'Oncorhynchus,"

10. CAUFORN19S SALMON AND STEELHEAD, supra note 6, at 271.

are used in the literature, e.g., SEDGWICK, supra note 8. at 16 (using
the former spelling), the latter spelling is found In dictionaries,

1i. See SEDGWICK, supra note 8, at 14-27.

e.g.. THE AMERICAN HERITAGE DICTIONARY 1086 (2d college ed. 1985)

12. Id.

(definition of -salmon", and in the Federal Register notices, e.g,,

13. See id. at 54.

14. CAUIFORN19S SALMON AND STEELHFAD, supra note 6, at 282.
15. See SEDGWICK, supra note 8, at 13-27.

16. The number of returning spawners is often referred to as
"escapement." Escapement is defined as the number of
salmonids that survive (escape capture) to spawn in freshwater
streams. CAtIFORNi9S SAL.MON
AND STEELHEAD. supra note 6, at 276.
17. SEDGWICK, supra note 8. at 57.

59 Fed. Reg. 46,808 (19941.This Article will use the latter spelling
as well.
23. SEDGWICK. supra note 8. at 12.

24. Id.at 12-13. Note that the spelling, "lshawyischa," used In
this Article is consistent with that used In dictionaries, Eg,, THr
AMERICAN HERITAGE DICTIONARY 267 (2d college ed, 1985) (definition
of "chinook'); 50 C.F.R. § 611.2 (1994). The Federal Register, on
the other hand, is inconsistent in this regard, E.g., 55 Fed. Reg.
46,515 (1990) (using Ischawytscha"}; 59 Fed. Reg, 46,808 (1994)
(using "tshawysha").
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same species by genetic differences.

25

A run is a

group of fish that migrates upstream as a

unit.26

A

class denotes the year in which the fish were
27
spawned.
Two species of trout also may be anadromous.
Anadromous races of rainbow trout (Salmo gairdneri)
are called steelhead trout.28 There are also anadromous races of cutthroat trout (Salmo clarki).29
C. Factors Affecting Northwest Anadromous Fish
Survival
A variety of natural and manmade factors may
have an adverse impact on salmonid survival.
Drought conditions can affect freshwater stream
levels and temperatures. Disease and predation can
take many young fish. Another natural phenomenon
is El Nifio which causes changes in ocean currents
that adversely affect salmon survival.
Manmade factors adversely affecting salmonid
survival include dams constructed across rivers for
hydroelectric and irrgation projects which block or
restrict passage of smolts to the sea and spawners
from moving upstream. 30 Flooding and temperature
fluctuations may render some habitats unuseable.
Water diversion projects and power generatirng turbines may also divert considerable numbers of juvenile fish and result in high mortality rates.
Agricultural, grazing; and forestry practices may
lead to siltation and pollution of critical streams
and tributaries, as well as habitat degradation
resulting in poor survival rates among juvenile
anadromous fish. Finally, overfishing by sport and
commercial fishermen can lead to low escapement
rates of spawners. 31

25. CAUFORNIKS SALMON AND SmELHEDn.
supra note 6. at 280.
26. Id. at 281. see also United States v. Washington. 384 E
Supp. 312. 405 (W.D. Wash. 1974).
27. See 55 Fed. Reg. 46,515 (1990).
28. Although grouped under the rainbow trout categozy;
steelhead are taxonomically Pacific salmon and have been separately classified as Oncoriynchus mykiss. See CAUFoRNis SALON
AND STEELUEAD. supra note 6. at 282.
29. SEDGWICK. supra note 8, at 37. Like anadromous populations of rainbow trout. anadromous cutthroat trout are similarly
classified under the genus Oncoriynchus. Therefore. the anadromous cutthroat trout are known as Onc0dlyndius dark! cdaki. See 59
Fed. Reg. 46.808 (1994).
30. See, e.g.. 56 Fed. Reg. 58.619. 58.622 (1991) (summarizing
the factors adversely affecting sockeye salmon).
31. See. e.g.. 59 Fed. Reg. 42.529. 42.530-31 (1994); 56 Fed.
Reg. 58,619 (1991).
32. Endangered Species Act of 1973. Pub. L No. 93-205. 87 Stat
884 (1973) (codified as amended at 16 US.C. §§ 1531-44 (1994)).

III. The Endangered Specles Act and Northwest
Salmonld Specles
A. Purpose
The ESA was enacted in 197332 for the purposes of providing:
a means whereby the ecosystems upon
which endangered species and threatened
species depend may be conserved, to provide a program for the conservation of such
endangered species and threatened species,
and to take such steps as may be appropriate to achieve the purposes of the treaties
and conventions set forth in Ithis Act].33
The Supreme Court has elaborated on the intent of
Congress in enacting the ESA in its seminal endangered species case. Tennessee Valky Authority v. Hill,3 4
involving the snail darter. The Court stated in no
uncertain terms that "Congress intended endangered species to be afforded the highest of priorities"3' and that "(tlhe plain intent of Congress in
enacting this statute was to halt and reverse the
trend toward species extinction, whatever the
cost."3
B. Definition of Species for Listing Purposes
The key provision in the ESA that furthers
Congress' intent is section 4 of the Act'7 providing
for the listing of species as threatened or endangered. Listing authority under the ESA is divided
between the Secretaries of Commerce and the
Interior and their respective agencies, the National
Marine Fisheries Service (NMFS) and the U.S. Fish
and Wildlife Service (USFWS). 33 Responsibility for
the listing of salmonids rests with the Secretary of
Commerce and the NMFS. 39
33. 16 U.S.C. § 153 1(b) (1994).

34.437 US. 153 (1978).
35. Id. at 174.
36. Id. at 184.
37.16 U.S.C. § 1533 (1994).
38. Section 4 of the ESA provides that the Secaetary shall by

regulation determine whether any particular species should be
listed as threatened or endangered. Id. § 1533(a). The term
"Secretary is defined by the ESAas the Seaetaries of Commerce
and the Interior. Id.§ 1532(15). Responsibilities of the Secretaries
of Commerce and the Interior are divided pursuant to
Reorganization Plan Numbered 4 of 1970. Sez 35 Fed. Reg. 15.627
(1970). The Secretary of commerce has delegated his/her authority under the ESA to the NMFS. Se 50 CER. § 217.1. 217.2.
402.01(b) (1994). The Secretary of the Interior has delegated
his/her listing authority under the ESA to the USHrS. See U.44
17.1. 17.2.402.01(b).
39. St 50 C.FR. § 222.23. 227.4 (1994).
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The term, "species," as defined by the ESA,
"includes any subspecies of fish or wildlife or
plants, and any distinct population segment of any
species of vertebrate fish or wildlife which interbreeds when mature."40 A "population" is defined as
a "group of fish or wildlife in the same taxon below
the subspecific level, in common spatial arrange41
ment that interbreed when mature."
What constitutes a distinct "population" for
purposes of invoking the listing provisions of the
ESA has never been clearly defined by Congress,
nor by the agencies that implement section 4 of the
ESA. Indeed, the NMFS and USFWS, in their joint
regulations implementing the ESA, have stated that
the "Secretary shall rely on standard taxonomic distinctions and the biological expertise of the
Department and the scientific community concern42
ing the relevant taxonomic group."
In 1991, the NMFS, faced with increasing numbers of petitions to list salmon runs under the ESA,
developed a policy specific to salmon to be used in
determining what constitutes a "species" or "distinct population" for purposes of making listing
decisions under the ESA.43 Under this policy, a

salmon stock44 will be considered a distinct population and, therefore, a "species" for listing purposes,
if it represents an evolutionary significant unit
45
(ESU) of that particular salmon species.
There are two criteria for determining whether a
salmon stock will be considered an ESU. First, "lilt
40. 16 U.S.C. § 1532(16) (1994).
41. 50 C.F.R. § 17.3 (1994) (definition of "population").

42. Id.§ 424.1 i(a).
43. 56 Fed. Reg. 58,612 (1991). The guidelines developed by

the NMFS are couched in terms of "policy" rather than as regulations. Because policy statements by a federal agency are consid-

ered interpretative rather than rulemaking, the policy has not
undergone formal review under the Administrative Procedure Act
(APA) which is required for all federal agency rulemaking. See 5
U.S.C. § 553 (1994).
44. As used in this Article, the word "stock" means an

intraspecific group usually having unity of descent. See MERRLA.m
WEBSTER'S COLLEGIATE DICTIONARY 1157 ( 1Oth ed. 1994).
45. 56 Fed. Reg. 58,612 (1991).

46. Id.at 58.618.
47. Id. The concept of ESUs and distinct population segments, as defined by the NMFS, is not without its critics, e.g.,
Daniel I. Rohlf, There's Something Fishy Going On Here: A Critique of the
National Marine Fishenes Service's Definition of Species Under the

Endangered Species Act, 24 ENVTL. L.617 (1994). and its defenders.
e.g., Karl Gleaves et al.. The Meaning of"Species" Under the Endangered
Species Act, 13 PUB. LAND L. REv. 25 (1992).

48. Genetic diversity is important in conservation biology
from the standpoint that animals from the same species should
not be derived from the same gene pool. The potential problem
for a species derived from the same gene pool is that the species
can be rendered extremely vulnerable to natural and manmade
changes in its environment if the species' genes do not allow it to

must be substantially reproductively isolated from
other conspecific population units." 46 The second
criterion used in determining an ESU Is that the
salmon stock "must represent an important compo47
nent in the evolutionary legacy of the species"
Underlying the determination of the ESU is the
concept of genetic diversity,48 Under the concept of
genetic diversity, a salmon stock will not be considered a distinct population unless it is genetically
distinct from other conspecific populations 49 An
isolated salmon stock is not considered a distinct
population unless loss of its genetic composition
would represent an irreversible loss of diversity to
the species.50 The ESU represents genetic variability in the species that is the product of past evolutionary events and which represents the reservoir of
genetic material from which future evolutionary
potential for that species depends.5i
While the NMFS intends to use the best scientific and commercial data available to make a
species determination, lack of genetic information
or other information will not preclude consideration for listing of a stock as a species if supported by
other information. 52 For example, evidence that
fragmentation of a population into isolated segments poses a threat to the larger population unit
as a whole will allow the entire population unit to
be considered as an ESU. 53 Thus, while DNA evidence of genetic diversity is the preferred method
for making species determinations, absence of such
adapt to the change. The greater the diversity in the species' gene

pool, the greater the chance that some in the species will have
the appropnate genes to allow them to adapt to the change, See
Paul R. Ehrlich, The Loss of Diversity: Causes and Consequences, In
BIODIVERSrIy 21, 24-25 (E.0. Wilson & Frances M,Peter eds., 1988).
The use of hatchery fish is an example of uniform gene pools that
render the species vulnerable to being wiped out by disease or
other changes. See Pacific Northwest Generating Coop, v. Brown,
25 E3d 1443. 1451 (9th Cir. 1994) (citing Michael L. Goodman,
Preserving theGenetic Diversity of Salmonid Stocks: A Call for Federal
Regulation of Hatchery Programs, 20 ENVrL, L. 110, 135-40 (1990)),

Therefore, from a conservation biology standpoint, it Is better to
have many wild stocks of salmon available with diverse genes to
hopefully provide surviving breeding stock in the event that one
population lacks the genetic ability to cope with a change In Its
environment. See Paul R. Ehrlich, The Loss of Dlverslity Causes and
Consequences, in BioDivERsrrY 21, 24-25 (E.O. Wilson & Frances M.
Peter eds., 1988).
49. 56 Fed. Reg. 58,612, 58,616 (1991), ROBIN WAPLES,
DEFINITION OF SPECIES UNDER THE ENDANGERED SPECIES AcT:
APPLICATION TO PACIFIC
SALMON 4-13 (1991) (NOAA Technical

Memorandum NMFS F/NWC-194).
50. 56 Fed. Reg. 58,612, 58.616 (1991),

51. Id.at 58.618.
52. Id.

53. Id.
An example of this situation occurred with respect to
a petition to list the Scott and Waddell Creeks coho salmon
stocks, located in Santa Cruz County, California. See 59 Fed. Reg,
21.744 (1994). After reviewing the data on these salmon, the
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information will not preclude a species determination under certain circumstances where loss of a
certain population will likely represent harm to the
species.
C. Overview of the Listing Process Under the ESA
Typically, the listing of a species under section
4 of the ESA begins with the submittal of a petition
by an interested person 4 to the appropriate federal
agency, the NMFS or USFWS." 'To the maximum
extent practicable," the NMFS or USEWS will determine within ninety days after receiving the petition
whether the petition presents "substantial scientific
or commercial information indicating that the petitioned action may be warranted."' 6 The results of
the initial ninety-day review of the petition must be
7
published in the Federal Register.
Within twelve months of receipt of a petition by
the NMFS or USFWS in which there has been a finding that the petitioned action may be warranted, the
listing agency must make one of three possible findings: (1) that the petitioned action is not warranted;
(2) that the petitioned action is warranted; or (3)
that the petitioned action is warranted but precluded by pending listing decisions."8 The finding must
be published in the Federal Register.59
When a petitioned action is found to be warNMFS concluded that they did not represent a -species" under
the ESA. Id. at 21,746. Nevertheless, the NMFS left open the possibility that the Scott and Waddell Creeks coho salmon stocks
were fragmented segments of a larger population which may represent an ESU worthy of listing as a -species" under the ESA. Id.
Therefore, the Scott and Waddell Creeks stocks may ultimately be
listed under ESA pending further study of the larger population
unit that contains these stocks. See id.
54. "Person" is defined by the ESA to include:
lA]n individual, corporation, partnership, trust, association, or any other pnvate entity; or any officer, employee.
agent, department, or instrumentality of the Federal
Government, of any State, municipality, or political subdivision of a State. or of any foreign government- any
State. muniapality or political subdivision of a State; or
any other entity subject to the junsdiction of the United
States.
16 U.S.C. § 1532(13) (1994).
55. Id. § 1533(b)(3)(A). The listing agencies may decide to
list a species without the need to await a petition from an Interested party. See id. § 1533(a)( 1). (b)il). Petitions to delist a species
or to reclassify it are also part of the listing petition process. Ste
id. § 1533(b)(3)(A).
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ranted, the listing agency must promulgate by regulation its determination that the petitioned species
is either threatened6° or endangered.6' In making its
determination, the listing agency may rely "solely on
the basis of the best scientific and commercial data
available to him. 62 Thus. a listing agency may not
consider economic factors in determining whether
to list a species.
There are five factors that a listing agency must
consider in determining whether to promulgate a
regulation listing the petitioned species as threatened or endangered. The first consideration is the
present or threatened destruction, modification, or
curtailment of the species' habitat or range. 63 The
second factor for consideration is whether there has
been overutilization of the species for commercial.
recreational, scientific, or educational purposes 4
The third factor concerns the impact of disease or
predation 6 ' The fourth factor addresses the inadequacy of existing regulatory mechanisms." The fifth
and final factor evaluates any other natural or manmade factors affecting a species' continued existence.67 Not all of the factors need to be present to
warrant listing a species. s
At least ninety days prior to the effective date of
the regulation listing the species as threatened or
endangered, the listing agency must publish the
in one of three categories. Category I species are species for
which sufficient information is currently available to the USEWS
to support a proposed rule to classify the species as threatened
or endangered. 58 Fed, Rep, 28.034 (1993). Category 2 species are
species for which sufficient information is not currently available
to decide whether a proposal to list could be made or that the
species should not be listed, but which there Is sufficient information that the species is possibly under threat to its continued
existence. Id.Category 3 species are those species for which sufficlent Information Is currently available to conclude that no further consideration for listing is warranted. Id. The NMFS has not
yet adopted this system, possibly because the number of candidate species that it is considering is far lower than the number of
species being considered by the USF'.IS. Sez 59 Fed. Reg. 65.780
(1994): set also DrWz o: o E o;D.omc Sais.
Fsi Aim WLLu
S.;tcc. U.S. DEP. OF THE IzmroR. F_P;,'o.ncv
SFzciEs PROCA:
CANoIomE SFzciEs Gu ,m at II (Draft Nov. 1994).
59. 16 U.S.C. § 1533(b)(3)(A) (1994).
60. A species is 'threatened" if it Is likely to become an
endangered species within the foreseeable future throughout all
or a significant portion of Its range. Id. § 1532(20).
61. A species Is 'endangered' If it Is in danger of extinction
throughout all or a significant portion of its range. U. § 1532(6).

56. Id. § 1533 (b)(3)(A).

62. Id. § 1533(bl 1)(A) (emphasis added).

57. Id.

63. IL § 1533(a)(1).

58. See id. § 1533(b)31(B). The USFVS has developed an
elaborate system for categorizing 'candidate species. Candidate
species are defined as -any species being considered by the [listing agency] for listing as an endangered or a threatened species.
but not yet the subject of a proposed rule. 50 C.F.R. § 424.02(b)
(1994). Under the USerS scheme, candidate species are placed

64. Id.§ 1533(a)(l)(B).
65. IL § 1533(a)(Il(C).
66. Id.§ 1533(a)l111D).
67. Id.§ 1533(a)(1)(E).
68. Sez 0d.§ 1533(a)( 1) (factors expressed in the disjunctive).
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notice and the text of the proposed regulation in
the Federal Register and invite public comment pur69
suant to the rulemaking requirements of the APA.
Within one year from the date that the proposed regulation is published in the Federal
Register, the listing agency must publish a final regulation listing the species as threatened or endangered, withdraw the proposed regulation to list, or
is
provide notice that the one year listing period 70
being extended for up to six additional months.
The list of threatened or endangered species must
be published by the USFWS in the Code of Federal
7
Regulations. i
D. Emergency Listings
Section 4 of the ESA also provides a mechanism for an emergency situation posing a signifi-

72
cant risk to any species of fish, wildlife, or plant.

The listing agency may list a species immediately
upon publication of the emergency listing in the
Federal Register.7 3 The emergency listing is temporary and will last up to 240 days.7 4 During this period, the listing agency may go through the nonemergency listing procedures provided under the
ESA in order to provide protection to the species
after the 240-day emergency listing lapses.
Alternatively, the NMFS, on at least one occasion,
has invoked the emergency listing provision two
75
consecutive times for the same salmon species.
The emergency listing process provides the listing agency with a respite from utilizing the best
available scientific and commercial data available
to make a listing determination. The scientific burden of proof required of the listing agency has been
held to be lower in an emergency listing decision
76
than under the usual listing process.
Nevertheless, the listing agency must publish in its
emergency listing notice detailed reasons why the
77
emergency listing is necessary.
69. Id. § 1533(b)(4). (b)(5).
70. See id. § 1533(b)(6)(A), (b)(6)(B)(i).
71. Id. § 1533(c). See also 50 C.FR. 4§ 17.11 (animals), 17.12
(plants) (1994). As a practical matter, the list of threatened and
endangered species in the Code of Federal Regulations can lag
behind the final noticed listing decision in the Federal Register
by as much as a year or more. Therefore, it is always prudent to
review Federal Register notices of final listings for at least the
past two years.
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E. Similarity of Appearance
The listing agency may treat an unlisted species
as listed when the unlisted species so closely
resembles a listed one such that agency enforcement personnel would have difficulty differentiating
between listed and unlisted species. The agency's
difficulty in differentiating between listed and
unlisted species must pose an additional threat to
the listed species. This treatment of the unlisted
species as listed should substantially facilitate
enforcement of the ESA and further its overall poll78
cies.
F. Designation of Critical Habitat
A species' critical habitat consists of specific
areas within the geographical area occupied by the
listed species at the time of the listing, and on
which are found physical and biological features
essential to the conservation of the listed species,
and which may require special management considerations or protection. 79 Additionally, critical habitat may consist of specific areas outside the geographical area occupied by the species at the time
of its listing provided such areas are essential for
the conservation of the species. 80 Typically, critical
habitat for listed species does not include the entire
area that can be occupied by the listed species. 81
Designation of critical habitat is part of the listing process. 82 However, unlike listing decisions, critical habitat determinations take into consideration
economic impacts. 83 A final regulation designating
critical habitat must be published concurrently with
the final listing regulation. 84 However, there is a
commonly invoked exception when the listing
agency is unable to determine the species' critical
habitat at the time of its listing. 85 In such a case, the
listing agency may postpone the designation for up
to two years from the date that the proposed listing
86
rule was published in the Federal Register.
76.SeeCityof Las Vegasv, Lujan, 891 E2d 927,932 (D.C Cir 1989).
77. 16 U.S.C. § 1533(b)(7) (1994).
78. See id. § 1533(e): see also.50 C.F.R. § 17.50 (1994). Bu see
Pacific Northwest Generating Coop. v. Brown, 25 F3d 1443, 1452
(9th Cir. 1994) (as a result of consultation over harvesting of
salmon, the NMFS permitted the incidental taking of salmon
despite the fact that the fishermen could not visually distinguish
listed from unlisted salmon).
79. 16 U.S.C. § 1532(5)(A) (1994).

72. 16 U.S.C. § 1533(b)(7) (1994).

80. Id.

73. Id.

81. Id.§ 1532(5)(C).

74. Id.

82. See id. § 1533(b)(6)(C).

75. The Sacramento winter-run chinook salmon was emergency listed on August 4, 1989 and again on April 2, 1990. See 54
Fed. Reg. 32,085 (1989); 55 Fed. Reg. 12,191 (1990). There is no
clear authority under § 4(b)(7) of the ESA. 16 U.S.C. § 1533(b)(7)
(1994), for the consecutive emergency listings of a species.

83. Id.§ 1533(b)(2).
84. Id.§ 1533(b)(6)(C).
85. Id.
86. See Id.§ 1533(b){6)(A), (b){6)(C)(1l).
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G. Recovery Plans
Another feature of the listing process is the
requirement that the listing agency develop and
implement recovery plans for the conservation and
survival of listed species unless the agency finds
that such a plan will not promote the conservation
of the species. 87 Prior to final approval and implementation of the recovery plan, the listing agency
must solicit and consider information during a public comment period.88 However, unlike the actual
listing of the species and designation of its critical
habitat, there are no express deadlines imposed by
statute on the agency to approve and implement a
recovery plan for a particular species.
H. Protections Afforded Listed Species Under the ESA
The most important provision of the ESA with
respect to protecting listed species is the ESA's section 9 prohibition against the taking of any species
of fish or wildlife listed as endangered under the
Act.89 Under the ESA, "taking" means to "harass.
harm, pursue, hunt, shoot, wound, kill. trap, capture, or collect, or to attempt to engage in any such
conduct."90 Anyone found knowingly violating the
prohibition on taking an endangered species is subject to civil penalties of up to $25,000 and criminal
penalties of up to $50,000 in fines or up to one year
imprisonment or both. Lesser penalties may be
imposed if the violation is not knowingly carried
91

out.

Species listed as "threatened" are not automatically protected by the takings prohibition found in
section 9 of the ESA since it only expressly applies
to "endangered" fish and wildlife. 92 However, section 4(d) of the ESAprovides that the listing agency
"may by regulation prohibit with respect to any
87. Id.§ 1533(f)(1).
88. Id.§ 1533(f)(4). Unlike the listing of the species, the type
of information considered by the listing agency in formulating
recovery plans is not limited to the best scientific and commercial data available. Therefore. anecdotal information as well economic information could be considered as part of the recovery
plan process.
89. Id.4 1538(a)(I).
90. Id.§ 1532(19).
91. Id.§ 1540(a). (b). Civil and criminal penalties are not the
only means of enforcing the protections afforded by the ESAs
listing process. Inlunctive relief is also available under the ESAs
citizen suit provision. Id. § 1540(g). Additionally, the United
States Attorney General may invoke a seldom used provision In
the ESA to seek an injunction against any person alleged to be In
violation of any provision of the ESA. Id. § 1540[e)[6). It has been
invoked by the Attorney General at least once In order to successfully enjoin the taking of Sacramento River winter-run chInook salmon by improperly screened Imgation pumps at the
Glenn-Colusa Irrgation Distnct See United States v. GlennColusa lrgation Dist., 788 F Supp. 1126, 1135 (E.D. Cal. 1992).
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threatened species any act prohibited under section
1538(a)(1) of this lActl. 9 3 The USIFS invoked this
section to apply the section 9 takings prohibition to
all species listed as threatened by the USFVIS
unless the USFVS. by regulation, has expressly provided otherwise. 94 On the other hand, the NMFS
does not have a similar regulation and chooses to
apply the takings prohibition of section 9 selectively for certain species. These are expressly set out by
regulation. 9
While the taking provision is fairly clear as to
what constitutes a direct taking, indirect takings
have been problematic. Typically, indirect takings
include actions that deprive a listed species of habitat or sustenance such that the species is adversely
impacted.9 6 Habitat destruction and the definition
of 'harm" under section 9 have been at the center of
this controversy.
The term "harm" in the definition of a "taking" is
not defined by the ESA. However, the USFWS has
defined "harm" as "an act which actually kills or
injures wildlife. Such act may indude significant
habitat modification or degradation where it actually kills or injures wildlife by significantly impairing
essential behavioral patterns, including breeding,
feeding or sheltering."9
The definition of "harm" as a taking is especially importarnt in assessing the survival of salmonid
species in the northwest. While it is clear that fishing would constitute a direct taking of any anadromous fish species listed as endangered under the
ESA. the effects of habitat degradation have been
widely recognized as contributing to the salmonids'
9
current predicament
The Ninth Circuit's9 original interpretation of
the definition of "harm" was not as broad as permit92. 16 U.S.C. § 1538(a) (1994).
93. Id. § 1533(d).
94.50 C.R. § 17.21, 17.31(a) (1994).
95. St gmerafiy Id.pt 227; sez aW 50 C.FR. § 227.21 (1992)
(extending ESA § 9 protections to the threatened Sacramento
River winter-run chinook salmon and Snake River spning/summer
and fall-run chInook salmon).
96. Stz Babbit v. Sweet Home Chapter of Communities for a
Great Or.. 115 S. Ct 2407,2416-18 (1995). Palila v. Hawail Dept. of
Land & Natural Resources, 852 E2d 1106 (9th Cir. 1988).
97. 50 C.ER. § 173 (1994).
98. See supra Part IIC.
99. The United States Court of Appeals for the Ninth Circuit
Includes all federal district courts In the states of California.
Nevrada. Arizona, Washington, Oregon. Idaho, Montana. Alasb.
and Hawaii. as well as Guam. 28 US.C. § 41 (1994). Therefore. litigation arising over salmonids In the northwest is likely to be heard
In one of the federal district courts In these states and would be
reviewed by the Ninth Circuit on appeal. In addition. actions
brought against the United States under the ESA may be brought
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ted by the USFWS's definition. In Palila v. Hawaii
Department of Land & Natural Resources, 1°0 the Ninth
Circuit affirmed the district court's holding that
habitat destruction which could drive a species to
extinction constitutes harm for purposes of section
9 of the ESA. 10 1 In Palila, feral goats and sheep
grazed on the only remaining habitat left to the
endangered Palila, a six-inch long finch-billed
bird. 102 The defendant, Hawaii Department of Land
and Natural Resources, also had introduced mouflon sheep into the habitat for the enjoyment of
sport hunters. 103 The sheep directly competed with
the Palila for the same limited food and in the
process, destroyed the food source such that it
could not regenerate.i °1 While the Ninth Circuit
found that the district court was correct in holding
that there was a taking resulting from harm caused
by near total destruction of the Palila's habitat, the
Ninth Circuit declined to address the issue whether
habitat destruction that merely retards a listed
105
species' recovery would constitute harm.
Two recent cases before the Ninth Circuit
appear to expand on the interpretation of the definition of "harm." In National Wildlife Federation v.
Burlington Northern Railroad,Io6 the Ninth Circuit
rejected National Wildlife Federation's (NWF) contention that an ongoing taking had occurred as a
result of habitat modification. 107 The court indicated that if NWF were to prove harm constituting a
taking where such taking does not result in extinction, it would have to show "'significanthabitat modification or degradation where it actually kills or injures
wildlife by significantly impainng essential behavioral
patterns, including breeding, feeding or sheltering." '108 The Ninth Circuit in Forest Conservation Council
v. Rosboro Lumber Co. 109 reaffirmed that for harm to
constitute a taking a listed species need not be
threatened with extinction.ii 0 The court held that
harm includes not only actual harm to the listed
species but "imminent threat of harm" as well.III
The Ninth Circuit's recent holdings regarding
the definition of "harm" indicate that imminent
habitat modifications that would significantly
In the United States District Court for the Distnct of Columbia and
would be reviewed on appeal by the United States Circuit Court of
Appeals for the District of Columbia. See id. § 1346, 1391(e).

impair a listed salmonid's essential behavioral patterns could constitute a taking in violation of the
ESA. Thus, habitat modification resulting from sedimentation of streams from agricultural, logging,
harbor dredging, and grazing activities could constitute a taking of listed salmonids. Even changes in
water level or water temperature caused by dams,
water diversion, and irrigation projects could be
harm that would trigger the takings prohibition of
section 9 of the ESA.
While the Ninth Circuit has refined its interpretation of the definition of "harm," the issue of how
broadly the term should be applied in determining
whether there has been a "taking" was recently
112
decided by the United States Supreme Court.
Although the Supreme Court upheld the regulatory
definition of "harm," it did not interpret the term as
broadly as the Ninth Circuit.ii 3 However, with reauthorization of the ESA currently at issue, the definition of harm as it relates to takings under the ESA
remains a wildcard in the current high stakes listing
process for the northwest salmonids.
I. Consultations, Permitting, and Exemptions
Not all takings of listed species are unlawful.
Under the ESA, there are two basic ways of avoiding
a violation of its takings prohibition. These methods involve federal agency consultations and a permit process. In addition, there is a seldom used
exemption process.
1. The Consultation Process
The first method requires a link or nexus
between the proposed activity and federal agency
action. Section 7(a)(2) of the ESA requires all federal agencies that authorize, fund, or carry out activities (action agencies) to ensure that their actions
are not likely to jeopardize the continued existence
of a species protected by the Act or result in the
destruction or adverse modification of its critical
habitat.i 4 The section 7(a)(2) consultation provision of the ESA applies to nonfederal entities
(applicants) whose activities are authorized, fund108. Id. (citation omitted).
109. 50 F.3d 781 (9th Cir. 1995).

100. 852 F.2d 1106 (9th Cir. 1988).

110. Id. at 784.

101. Id. at 1108.

ill. Id.

102. Id.at 1107.
103. Id.
104. Id.
105. Id.at Il10.
106. 23 F.3d 1508 (9th Cir. 1994).
107. Id.at 1512.

112. See infra Part VA2. addressing recent developments
concerning this issue.
113. See id.
114. 16 U.S.C. § 1536(a)(2) (1994); 50 C.FR. § 402.01
(1994). Protection of critical habitat is only found In the context
of the § 7 consultation process when federal agency action Is
involved.
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ed, or carried out by a federal agency in some manner or form. 1 5 To meet this requirement, the action
agency must enter into formal consultation with the
appropriate listing agency.' 6
As part of the consultation process, the action
agency must prepare a biological assessment that
evaluates the potential effects of the proposed
action on a listed species or its critical habitat that,
based on the best available scientific and commercial data, is known to be present in the area where
the proposed action is to take place' 1 7 The biological assessment may facilitate the consultation
process by providing the USFVS or NMFS with a
basis from which the agency may draw its biological
opinion. The written biological opinion represents
the culmination of the formal consultation process
between the action agency and the agency charged
18
with protection of the listed species.
The.biological opinion may conclude that the
activity will not jeopardize the continued existence
of the listed species or result in the adverse modification of its critical habitat.'Y9 However, if the biological opinion concludes that the proposed activity will jeopardize the continued existence of the listed species or result in the adverse modification of
its critical habitat, the USFWS or NMFS may suggest
any reasonable and prudent alternatives that it
believes would not violate section 7(a)(2) of the
ESA and that can be taken by the action agency or
the private applicant in implementing the agency
20
action.
The reasonable and prudent alternatives must
be implemented in such a way that they are consistent with the scope of the action agency's legal
authority and jurisdiction, and must be technologically and economically feasible 2 1 The reasonable
and prudent alternatives suggested by the consulting agency may call for limitations on the development or implementation of mitigation measures
not initially contemplated by the applicant. The
action agency may choose to ignore the biological
opinion and proceed with its authorization, funding, or carrying out of the activity. However, without
a sound scientific basis for deviating from the con115. See 16U.S.C. § 1536(a)(2) (1994): 50C.ER. § 402.01 (1994).
116. See 50 C.ER. § 402.14 (1994). There Is also an Informal
consultation process that can be utilized by the action agency In
order to determine whether formal consultation will be required.
See id. § 402.13.
117. 16 u.s.C. § 1536(c)(1) (1994).
118. Id. § 1536(b)(3)(A).
I19. See id. § 1536(b)(4); 50 C.F.R. 402.14(h)(3) (1994).
120.16 U.S.C.§ 1536(b)(3)(A) (1994: 50 C§R. 402.14(h)(3) (1994).
121. 50 C.ER. § 402.02 (1994) (definition of'reasonable and
prudent alternative').
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suiting agency's biological opinion, the action
agency will likely lose any litigation challenging its
actions.i22 In some instances, the USFWS or NMFS
will conclude in their biological opinion that no reasonable and prudent alternatives exist that will alleviate the jeopardy caused by the proposed action
on the continued survival of the species. Generally.
the only way that the proposed action in this situation can occur is if the agency obtains an exemption
from the ESA.
2. The Permitting Process
The second procedure under the ESA that can
allow a lawful taking of a listed species protected
under the ESA is pursuant to the permitting
requirements under section 10 of the Act.i2 This
provision generally applies to actions where there is
no federal agency nexus with the activity. Normally.
this would include projects on private or nonfederal lands where federal authorization or funding is
not needed. There are two basic types of permits
issued under section 10. The first type of permit
allows for scientific research and species propagation experiments concerning a particular listed
species.124 The second type of permit allows the
applicant to "take" a listed species, notwithstanding
the fact that it is a violation of section 9 of the Act,
provided that the taking is incidental to and not the
purpose of the carrying out of an otherwise lawful
activity.' 25 This type of permit is commonly referred
to as a section 10 "incidental taking permit." In
order to obtain an incidental taking permit, the
applicant must provide the USFWS or NMFS with an
application that proposes a habitat conservation
plan (HCP) that includes (1) an analysis of the
impacts that will likely result from the taking, (2) the
steps and funding the applicant proposes to mitigate those impacts, (3) what alternative actions to
the taking have been considered and rejected, and
(4) any other measures that the USFIS or NMFS
may require as necessary or appropriate for purposes of the plan.176

122. Se, e,. Sierra Club v. Marsh, 816 2d 1376 (9th Cir
1987). The action agency, the United States Army Corps of
Engineers (COE). declined to reinitiate consultation after being
requested to do so by the USPVIS. Id.at 1381. The Ninth Circuit
held that the COE had violated the ESA by failing to reinitiate
consultation. I. at 1389.
123. Srz gn', raf]y 16 U.S.C. § 1539 (1994): 50 C.MR. 0 17.22.
17.23, 17.32. 222.21-.28 (1994).
1246..
§ 1539(a(A) (1994).
125. Id.§ 1539ta)(ilJIB).
126. Id. § 1539ta]{2){A).
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3. The Exemption Process
While much has been written in the context of
the spotted owl controversy about obtaining an
exemption from the taking prohibition under the
ESA, the reality of the exemption process is that few
will qualify for an exemption application, and even
fewer will ever receive such an exemption. The
exemption process was written into the ESA by
Congress in response to the outcome of Tennessee
Valley Authority v. Hilli12 and another hydroelectric
project case.128 Naturally, one of the applications for
an exemption under the ESA concerned the Tellico
Dam that was the subject of the snail darter litigation. Inasmuch as the exemption was denied,
Congress had to pass special legislation to allow
the project to go forward. 129 Only one exemption
has ever been granted. This exemption concerned
the Greyrocks Dam project in Wyoming and its
impact on the habitat of the endangered whooping
130
cranes located downstream from the project.
The exemption process is a cumbersome one
requiring a jeopardy biological opinion that states
that the proposed action would violate section 7 of
the ESA. Normally, this would mean that there are
no reasonable and prudent alternatives available to
allow the proposed activity to proceed in compliance with the Act.i 31 The Secretary of the Interior
must conduct an administrative hearing and subsequently present a report to the Endangered Species
Committee 132 (Committee) which has the authority
to decide whether or not to grant the exemption. 133
Even if the Committee does grant an exemption,
the decision is subject to judicial review in the
United States Courts of Appeals.13 4 This was the fate
of an exemption granted concerning the spotted
owl. In February 1993, the United States Court of
Appeals for the Ninth Circuit held that it was
improper for the White House to communicate with
127. See 437 U.S. 153 (1978).
128. Nebraska v. Rural Electrification Admin., 8 Envtl. L.
Rep. (Envtl. L. Inst.) 20,789 (D.Neb. Oct. 2, 1978).
129. See James C. Kilbourne, The Endangered Species Act Under
the Microscope: A Closeup Look From a Litigator's Perspective, 21 ENVTL. L.

499, 563 n.305 (1991).
130. See id. at 560, 563. See also Nebraska v. Rural
Electrification Admin., 8 Envtl L. Rep. (Envtl. L. Inst.) 20,789 (D.
Neb. Oct. 2, 1978).
131. See 16 U.S.C. § 1536(g)(1), (h)(i) (1994); 50 C.F.R. §
453.03(a)(1) (1994).
132. The Endangered Species Committee is a high level
committee composed of the Secretaries of the Interior,
Agriculture, and the Army, the Chairman of the Council of
Economic Advisors, the Administrators of the Environmental
Protection Agency and the National Oceanic and Atmosphenc
Administration. and one presidentially appointed representative
from each affected state. 16 U.S.C. § 1536(e)(3) (1994).
133. Id.§

1536(e)(2). (g)(4)-(5);

50 C.ER. §§ 452.03,452.05 (1994).

the Committee without providing for public notice

and comment. 35 As a result, the Ninth Circuit
ordered that an administrative hearing be conducted to determine whether any improper communications occurred between the White House and the
Committee 36 Thus, obtaining a rare exemption
from the Committee is no guarantee that the proposed action will actually survive judicial review.
Another exemption exists with respect to the
section 10 incidental taking permit. This exemption
is extremely narrow and provides temporary relief
resulting from undue economic hardship incurred
from contracts signed prior to the listing of a
species under the ESA, or which are affected by
such a listing."37 Like the Endangered Species
Committee exemption, few such section 10 exemptions are likely to be approved.
Rare legislative exemptions from the ESA have
also been recognized by the courts.138 However, like
the Endangered Species Committee exemptions,
few such legislative exemptions are likely to occur.
IV.Status of Northwest Salmonld Listings Under
the ESA
A. Sockeye Salmon (Oncorhynchus nerka)
As a result of a petition to list nine populations
of salmon comprising four separate salmon species,
the NMFS published notice on September 12, 1994
indicating that it intended to conduct a comprehensive status review of the sockeye salmon. 139 The proposed completion date for the comprehensive
review was September 1, 1995.140
The Snake River sockeye salmon had already
been listed as endangered in 1991.111 During the
1980s, less than twenty sockeye adults returned to
spawn annually. 142 By 1989, only one adult and one
redd were observed in one of the species' spawning
134. See 16 U.S.C. § 1536(n) (1994).

135. 'Portland Audubon Soc'y v. Endangered Species
Comm., 984 F.2d 1534. 1548.(9th Cir 1993).
136. Id.at 1549-50.
137. See 16 U.S.C. § 1539(b) (1994),
138. See Mt. Graham Red Squirrel v. Madigan, 954 F2d 1441
(9th Cir. 1992). Congress, in enacting the Arlzona-ldaho
Conservation Act, expressly provided that the ESs § 7 consultation requirements were deemed satisfied with respect to construction of the first stage of a telescope prolect In the endangered Mt. Graham red squirrel habitat located on Mt. Graham In
southeast Arizona. Id.at 1457.
139. 59 Fed. Reg. 46,808, 46,809 (1994).
140. Id.
141. 56 Fed Reg. 58,619 (1991); see also 57 Fed, Reg. 212
(1992) (notice by the USFWS of addition of Snake River sockeye
salmon to the list of Endangered and Threatened Wlldllfe),
142. 56 Fed. Reg. 58.619, 58.622 (1991).

Fa~1995Pen!
N-rkmai isMm Dedios LUrler to ESA

Fol1995
grounds located .in Redfish Lake, Idaho1 43 By 1990,
neither spawning adults nor redds were observed in
Redfish Lake.' 44 Overfishing as well as hydropower
and imgation projects appear to be major factors
145
affecting the species' survival.
The NMFS found a subsequent petition to
delist the species to be unwarranted.146 The NMFS
designated critical habitat for the species on
December 28, 1993.147 Then, on April 18, 1995, the
NMFS published a proposed recovery plan for the
48
sockeye salmon.
B. Chinook Salmon (Oncorhynchus tscllawytschia)
As a result of a petition to list nine populations
of salmon comprising four separate salmon species,
the NMFS published notice on September 12, 1994
indicating that it intended to conduct a comprehensive status review of the chinook salmon. 49 The
proposed completion date for the comprehensive
review is December 15, 1995.150 The NMFS also initiated a status review to determine whether a
February 1, 1995 petition to list chinook salmon
throughout its range in California, Washington, and
Idaho is warranted. 51
I. Snake River SpnnglSuinmer Chinook Salmon
On April 22, 1992, the NMFS published a final
rule determining that the Snake River spring-run
salmon and the Snake River summer-run chinook
salmon constitute a single ESU and are therefore a
distinct species for purposes of the ESA. 152 The
same notice also listed the species as threatened
and invoked the protective regulations provided
under ESA section 4(d) to provide section 9 protection to the species."53 Escapement of spawning
143. Id.
144. Id.
145. Id.at 58,622-23.
146.58 Fed. Reg. 34.779(1993). The NMFS rejected a second
petition to delist the Snake River sockeye salmon for lack of any
substantial saentific o; commeraal information Indicating that
delisting may be warranted. See 60 Fed. Reg. 32,945 (1995). The
petition claimed that the listing was no longer necessary since
the Snake River sockeye salmon was already extinct, Id.However.
the NMFS took issue with this claim on the basis of recent counts
showing at least ten adults had returned to Redfish Lake, Idaho
to spawn. Id.
147. 58 Fed. Reg. 68.543 [1993).
148.60 Fed. Reg. 19.388 (1995).
149. 59 Fed. Reg. 46.808. 46.809 (1994).
150. Id.
151. See60 Fed. Reg. 30.263 (1995).
152. 57 Fed. Reg. 14.653 (1992).
153. Id. at 14.661. See also 50 C.FR. § 227.21 (1994) (protective regulation); 58 Fed. Reg. 49.880 (1993) (species added by the

adults between 1980 and 1990 ranged from 3,343 to
21,870 fish which is approximately 0.5% of the estimated historical abundance. 5 4 Factors contributing
to the decline in numbers of spring/summer chinook salmon include hydropower and irrigation
projects, disease and predation, and drought conditions."

The NMFS invoked its authority to reclassify the
summer/spring chinook salmon as endangered on
an emergency basis after new data indicated that
the 1994 returning spawners would be at record low
levels. 1 6 The emergency listing expired on May 26,
1995.157
During the 240-day emergency listing period,
the NMFS published its notice of proposed reclassification of the spring/summer chinook salmon as
endangered."58 Critical habitat for the species was
designated by the NMFS on December 28, 1993.15 A
proposed recovery plan for the spring/summer
salmon was published by the NMFS on April 18,
1995.'6
2. Snake River Fall Chinook Salmon
The Snake River fall-run chinook salmon has
been determined by the NMFS to belong to an ESU
separate from that of the Snake River spring/summer-run chinook salmon.' 6' The NMFS listed the
fall-run chinook along with the spring/summer-run
chinook salmon as threatened.i6 2 The fall-run suffers from many of the same adverse factors affecting
the spring/summer runs. 63 Escapement measured
at Granite Dam on the Snake River varied from 428
adults in 1983 to only 78 adults in 1990. 64
In addition to the emergency reclassification of
the spring/summer chinook salmon as "endanUSF%,JS to the List of Endangered and Threatened Wildlife).
154. 57 Fed. Reg. 14.653. 14,659 (1992).
155. Id.at 14,660-61.
156. 59 Fed. Reg. 42.529.42.531 (1994). The emergency listing was termed 'Emergency Interim rule and included the Snake
River fall run chincok salmon as well. The List of Endangered and
Threatened Wildlife was amended by the USerS to reflect this
change on November 2. 1994. 59 Fed. Reg. 54.840 (1994).
157 59 Fed. Reg. 54.840 (1994). The NMFS subsequently
published a final rule returning the spnng/summer chinook
salmon to threatened status after expiration of the emergency
rule. Srz 60 Fed. Reg. 19.342 (1995.
158. 59 Fed. Reg. 66.784 (1994).
159. 58 Fed. Reg. 63,543 (1993).
160.60 Fed. Reg. 19.3883 1995).
161. 57 Fed. Reg. 14.653. 14,658-59 (1992).
162. Id.at 14.661: sez also 58 Fed. Reg. 49.880 11993) (USFrS
revision of the List of Endangered and Threatened Wildlife).
163. Sit 57 Fed. Reg. 14.653. 14.660-61 (1992).
164. Ild. at 14,660.
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gered," the NMFS also invoked its authority to
reclassify the Snake River fall chinook salmon as
endangered on an emergency basis, after new data
indicated that the 1994 returning spawners would
be at record low levels.i 65 The emergency listing
expired on May 26, 1995.16
During the 240 day emergency listing period,
the NMFS published its notice of proposed reclassification of the fall-run chinook salmon as endangered. 67 The NMFS designated critical habitat for
the species on December 28, 19 9 3 .16 Subsequently,
the NMFS published a proposed recovery plan for
the fall-run chinook salmon on April 18, 1995.i69

3. Sacramento Winter-Run Chinook Salmon
The Sacramento winter-run chinook salmon
was originally listed as threatened on November 5,
1990 after the run had declined by more than ninety-seven percent in two decades. 170 However, the
drop in numbers did not stop, and by 1993, the estimated salmon spawning run size was down to 341
adults.17i The winter-run chinook salmon was
reclassified by the NMFS as endangered on January.
4, 1994.172 The NMFS published its final critical
habitat designation on June 16, 1993.173 Factors
affecting winter-run survival include habitat modification as well as loss of spawning and rearing habitat resulting from elevated water temperatures created by several dams and water diversion projects
74
on the Sacramento Riveri

and fall chinook salmon.' 76 The NMFS reviewed the
status of this ESU and concluded that it did not
warrant listing as threatened or endangered.177
C. Coho Salmon (Oncorhynchus kisukh)
The NMFS initiated a comprehensive status
review of the coho salmon populations in
Washington, Oregon, Idaho, and California after a
petition seeking the listing of nine populations of
78
anadromous fish was received by the NMFS.
Although the status review had as its proposed completion date, October 20, 1994,179 the results of the
status review were not translated into proposed listing decisions until July 29; 1995. The NMFS identified
six ESUs within the coho salmon's range between
southern
British Columbia and southern
California. 80 The NMFS has proposed that salmon
from three of the ESUs be listed as threatened
species.181 They include ESUs from the Oregon coast,
southern Oregon/northern California, and the central
California coast. 8 2 The NMFS also added salmon
from the Puget Sound/Strait of Georgia and lower
Columbia River/southwest Washington Coast ESUs
to the list of candidate species because there is
insufficient information at this time to determine
whether these salmon warrant protection under the
ESA.' 8 3 In its proposed listing decision, the NMFS
indicated its intent to apply the section 9 takings prohibition under the ESA to salmon in the three ESUs
84
proposed for listing as threatened.i

4. Mid-Columbia River Summer Chinook Salmon
On September 23, 1994, the NMFS published
its determination in the Federal Register that the
Mid-Columbia River summer chinook salmon, as
petitioned, does not constitute a "species" under
the ESA.' 75 However, the NMFS determined that the
Mid-Columbia River summer chinook is part of a
larger ESU that includes Mid-Columbia summer

1. Lower Columbia River Coho Salmon
On June 7, 1990, NMFS received a petition to
list the lower Columbia River coho salmon)i 87 The
NMFS evaluated the status of the lower Columbia
River coho salmon and concluded that it did not
constitute a species under the ESA and that the
86
petition to list was unwarranted

165. 59 Fed. Reg. 42,529, 42,529-31 (1994). The List of
Endangered and Threatened Wildlife was amended by the USFWS
to reflect this change on November 2,1994. 60 Fed. Reg. 19,342
(1995).
166. 59 Fed. Reg. 54,840 (1994). The NMFS subsequently
published a final rule returning the fall chinook salmon to threatened status after expiration of the emergency rule. See 60 Fed.
Reg. 19,342 (1995).
167. 59 Fed. Reg. 66,784 (1994).
168. 58 Fed. Reg. 68,543 (1993).
169. 60 Fed. Reg. 19,388 (1995).
170. 55 Fed. Reg. 46,515 (1990).
171. See 58 Fed. Reg. 47,710,47,710-11 (1993).
172. 59 Fed. Reg. 440 (1994). The USFWS revised its List of
Endangered and Threatened Wildlife on March 23, 1994. See 59
Fed. Reg. 13,836 (1994); see also 50 C.F.R. § 222.23 (1994).
173. 58 Fed. Reg. 33,212 (1993).

174. 55 Fed. Reg. 46,515, 46,517-18 (1990). Water diversion
projects that trapped or killed young salmon and the effects of
pollution also contributed to the decision to list the winter-run
salmon. See id.at 46,518-19.
175. 59 Fed. Reg. 48,855 (1994),
176. Id.

177. Id.at 48,858-59.
178.59 Fed. Reg. 46,808 (1994); seeao 59 Fed. Reg. 3.662 (1994).
179. 59 Fed. Reg. 46,808, 46,809 (1994).
180. 60 Fed. Reg. 38,011 (1995).
181. Id.
182. Id.
183. Id.
184. See id.at 38,026.
185. See 56 Fed. Reg. 29,553 (1991).
186. Id.at 29,553.
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2. Snake River Coho Salmon
The NMFS received a petition to list as endangered the Snake River coho salmon on February 4.
1992.187 The petition did not contain any documentation or discussion indicating that the Snake River
coho salmon qualified as a species under the ESA.Y8s
Therefore, the NMFS concluded that the petition did
not contain substantial information indicating that
the petition would have been warranted.1 The
°
NMFS declined to initiate a status review.19
3. Scott andWaddell Creek Coho Salmon (Santa Cruz
County, CA)
The NMFS has found that like the lower
Columbia River coho salmon and the Snake River
coho salmon, the Scott and Waddell Creek coho
salmon are also not a species under the ESA. 19i
However, as part of its coast-wide coho salmon status review, the NMFS did indicate that it would
examine the Scott and Waddell Creek coho salmon
in the context of the larger ESU to which these
92
stocks belong.
D. Pink Salmon (Oncorhynchus gorbusdia)
On September 12, 1994, the NMFS published
notice that it would conduct a comprehensive coastwide status review of the pinksalmon.i9 3 The proposed
completion date for this review was June 1, 1995.194
E. Chum Salmon (Oncorhynchus keta)
On September 12, 1994. the NMFS published
notice that it would conduct a comprehensive coastwide status review of chum salmon.195 The proposed
completion date for this review was July 15, 1995.i96
F. Steelhead (Oncorhynchus mybiss)
On February 16, 1994, the NMFS received a petition
to list steelhead throughout its range in Washington,
187. 57 Fed. Reg. 21.056 (1992).

188. Id.
189. Id. at 21.056.

Oregon, California, and Idaho.'9 As a result of the petition, the NMFS conducted a comprehensive status
review of steelhead.' 3 The proposed completion date
for this review was February 16. 1995.19
1. Klamath Mountains Province Steelhead
Perhaps as a result of its comprehensive status
review, the NMFS, on March 16. 1995. published its proposed rule listing all natural steelhead populations
between Cape Blanco, Oregon and the Klamath Basin
in Oregon and California as threatened.2 o Genetic studies indicated that steelhead along this portion of the
coast belong to the same ESU.201 Logging. mining, and
agricultural activities have degraded the quality of the
streams in the Klamath Mountains Province resulting in
a decrease in habitat suitable to maintaining steelhead
populationsY02 Dams, drought, and the effects of El
Niflo have also contributed to the decline of the
0
species.23
In its proposed rule, the NMFS has proposed
invoking its authority under section 4(d) of the ESA to
enact protective regulations afforded endangered
species under section 9 of the ActP1
2. Deer Creek Summer Steelhead (Washington)
After reviewing a petition to list as endangered
the Deer Creek summer steelhead. the NMFS concluded that it was not a "species' for purposes of
listing under the ESA.205 However. the NMFS did
commence a status review of the ESU to which this
run belongs.20
G. Sea-run Cutthroat Trout
(Oncoraynchusdariclarki)
The NMFS is currently engaged in a comprehensive status review of sea-run cutthroat trout
along the western coast from northern California to
Alaska. 207 The proposed completion date for the
status review is April I, 1996.20
rev
in order to determine whether any ESU in California.
Oregon. or Washington warranted listing. U. In response to the

February 16. 1994 petition, the NMFS expanded its comprehensive status review to include Idaho. Id.

190. Id.

199. Sm 59 Fed. Reg. 46.803.46.809 (1994).

191. 59 Fed. Reg. 21.744 (1994).

200.60 Fed. Reg. 14.253 (1995).

192. Id.
193. 59 Fed. Reg. 46,808 (1994).

201. Id. at 14.255. This ESU includes the Illinois River steel-

head population. Id.

194. Id.at 46.809.

202. 60 Fed. Reg. 14.253. 14.257-58 (1995).

195. 59 Fed. Reg. 46.808 (1994).

203. Id.at 14.258.

196. Id. at 46.809.

204. lat 14.259Seza¢a 16 USoC.

197. 59 Fed. Reg. 27.527 (1994).

205. 59 Fed. Reg. 59.981 (1994).

198. Id.The NMFS was already engaged in a comprehensive
status review as a result of an earlier petition (May 5. 1992)
requesting the listing of the Illinois River winter steelhead. Se 60
Fed. Reg. 14.253 (1995). The NMFS determined that the Illinois

River winter steelhead did not constitute a "speaes" for purposes of the ESA. Id. at 14,254. However, the NMFS did expand Its

1533(d). 1538(a)(1) (994).

206. Id.
207. 59 Fed. Reg. 46.803 (1994).

208. 1dat46.809.The NM.FSantiopatestha-tthestatus reviefor

the sea-run cutthroat trout vwill take loncer than other status revies
because of the scrcity ofscientific data on the sea-run cutthroat trout

and because of the broad ceograplncscope ofthe review. Ud

LaryJ. Bmf
I. North and South Umpqua River Sea-run
CutthroatTrout
On July 8,1994, the NMFS published a proposed
rule listing the North and South Umpqua River cutthroat trout as endangered under the ESA. 2 9 In the
same notice, the NMFS determined that the North
and South Umpqua River cutthroat trout are a
"species" for purposes of the ESA. 210 The effects of
logging on the trout's habitat and fishing have been
21
major factors adversely affecting the trout. '

V. Recent Developments Affecting Listings Under
the ESA
A. Litigation
Several recent cases may have an impact on the
listing process and the extent to which a species
listed under the ESA will be protected under the
ESA.
1. Listings
In EndangeredSpecies Committee of the Building Ass'n
of Southern California v. Babbitt,212 a citizens group
sought ludicial review under the APA of a USFWS
final rule listing the coastal California gnatcatcher
as threatened under the ESA. 2 13 At issue were two

papers prepared by an ornithologist which had two
different conclusions concerning the range of one
subspecies of the gnatcatcher. 214 The USFWS adopted the conclusion concerning the more limited
range, thus justifying the listing. 215 Plaintiffs sought
access to the raw data used by the ornithologist in
preparing the paper with the more limited range. 216
The USFWS declined to provide the plaintiffs with
the raw data since it had not relied on it in deciding
to list the species. 2 17 The United States District
Court for the District of Columbia held that the
USFWS violated the APA by failing to make available the underlying data during the public comment
period. 2 8 While the court did not order the USFWS
209. 59 Fed. Reg. 35,089 (1994).
210. Id.at 35,091.
211. Id.

212. 852 F.Supp. 32 (D.D.C. 1994).
213. Id.at 32-33.
214. Id.at 33-34.
215. Id.at 34.
216. Id.The same data had been used to arrive at both conclusions, thus rendenng the data and the conclusions suspect.
See id.at 37.
217. Id.
218. Id.at 37-38.
219. Id.at 43.
220. See 16 U.S.C. § 1533(b)(1)(A) (1994).

Volume 3,Numbe 1
to withdraw the listing decision, it did require the
USFWS to conduct a public notice and comment
period in order to allow the public to examine and
2 9
comment on the underlying data. 1
The decision in EndangeredSpecies Committee of the
Building Ass'n of Southern California v. Babbitt suggests
that future listing decisions by the listing agencies
will be challenged in the absence of all the data
relied on by the listing agency in making its decision. Moreover, future challenges to listing decisions will likely focus on whether the listing agency
truly relied on the best scientific and commercial
220
evidence available as is required under the ESA.
if the listing agency cannot demonstrate that it has
fairly utilized the best scientific and commercial
data available when it made its listing decision,
2 1
future listings may be scuttled. 2
A recent Ninth Circuit case, however, has
thrown into question whether a person challenging
the adequacy of an agency determination under the
ESA has standing to sue if they assert no interest in
preserving endangered species. In Bennett v.
Plenert, 222 the Ninth Circuit held that ranchers and
irrigation districts who challenged a biological
opinion prepared by the USFWS lacked standing
under the prudential standing requirements' zone
of interest test. 223 Under the zone of interest test, a

plaintiff must show that the interest sought to be
protected by the plaintiff is arguably within the zone
of interests protected or regulated by the statute. 224
The Bennett decision could preclude most lawsuits
brought by property owners, developers, and other
individuals or groups who bring an action under the
ESA that is not intended to preserve the species in
225
question.
2. Takings
The issue concerning takings of a listed species
in violation of section 9 of the ESA has recently
come to a head with respect to the definition of
221. An action was recently filed in the United States District
Court for the District of Columbia challenging the scientific bases
for the USFWS's listing of several species of fairy shrimp In
California. See Pl.'s Compl., Building Indus. Ass'n of Superior Cal.
v. Babbitt. No.. 1:95CV00726 (D.D.C. filed April 17, 1995),
222.63 F.3d 915 (9th Cir. 1995).
223. Id.
224. Id.

225. The Ninth Circuit decision does not preclude property
owners and others from bringing their lawsuits in United States
District Court for the District of Columbia, However, as the Ninth
Circuit noted in Bennett, the D.C. Circuit has acknowledged that

prudential standing requirements apply to actions brought under
the ESA. Bennett at 918 n.3. Therefore, in light of the Ninth
Circuit's holding in Bennett. property owners may find It Increasingly more difficult to prove standing to sue under the ESA in the
District of Columbia federal courts.

P-Pmlt 06-idomit
inIM-ra DecNorj
Urder fa ESA
ESA
Dr~sUri!erthe
n~'mli~f.nq

Fai11995
1995
FaIl
"harm" as it relates to a taking under the ESA. In

Sweet Home Chapter of Communities for a Great Oregon v.
Babbitt, 226 a case that had its origins in the north-

west, a group of non-profit citizens' groups, lumber
companies and lumber trade associations (Sweet
Home) challenged the USFVS's regulation defining
"harm" for purposes of the definition of a "taking."M
They asserted that Congress intended harm to be

limited only to direct physical injury to an identifiable member of a listed wildlife species.228 Sweet

Home also contended that "it will be left to the
whims and predictions of biologists to determine

when a habitat modification is 'significant' and when
such a modification 'significantly impairlsl essential
behavioral patterns."' 22
The United States Court of Appeals for the
District of Columbia in its per cunam opinion
affirmed the decision of the district court and held
that the USFWS's definition of "harm" did not violate the ESA by including actions that modify habi230
tat among prohibited takings.
Sweet Home sought rehearing of the issue in
the D.C. Circuit.23' On rehearing, the D.C. Circuit
reversed itself and held that the USFWS's "definition of 'harm' was neither clearly authorized by
Congress nor a 'reasonable interpretation' of the
statute."232 The D.C. Circuit invalidated the USFWS's
definition of "harm" to the extent that it included
233
habitat modifications.
The D.C. Circuit's 180 degree reversal on its
-interpretation of "harm" set the stage for a major
split between it and the Ninth Circuit's interpretation of "harm" in Palila. The D.C. Circuit's decision
226. 1 Ed 1 (D.C. Cir. 1993). modited. 17 F.3d 1463 (D.C. Cir.
1994), cert. granted, 115 S. Ct. 714. rev'd. 115 S. Ct. 2407 (1995).
227. Id.at 2.
228. Id.at 3.
229. Id.at 4 (citation omitted).
230. Id.at 3.
231. See Sweet Home Chapter of Communities for a Great
Or. v. Babbitt. 17 .3d 1463 (D.C. Cir. 1994), cert. granted. !15 S. CL
714. reVd. 115 S. CL 2407 (1995).
232. Id.at 1464.
233. Id.at 1472. The basis for the court's holding appears
to have been the lack of legislative history showing
Congressional intent that -harm* was to Include habitat
destruction and the statutory construction prnciple of Maxim
noscitur a sodis which provides that words grouped in a list
should be given related meaning. See Id.at 1465-72. The court
reasoned that because the other words comprising the definition of taking." including pursue, hunt, shoot, wound, kill, trap.
capture and collect, all involve direct application of force
against the animal, so too should the words "harm" and
"harass.' See id. at 1464-65.
234. Had the decision invalidating the meaning of
"harm come from another circuit, the impact would have

RID

effectively invalidated the USFWS definition of harm
nationwide 23 and hastened its review by the United
States Supreme Court. The government's petition for
certiorari was granted by the United States Supreme
Court23 ' after its petition for rehearing and sugges-

tion for rehearing en banc was denied by the D.C.
Circuit.23 6 The United States Supreme Court

reversed the D.C. Circuit's decision and upheld the
USFWS's regulatory definition of harm as including
significant habitat modification or degradation that
actually kills or injures wildlife. 3
The Supreme Court's decision in Sweet Home.
however, does not construe the definition of harm
as broadly as did the Ninth Circuit. Justice
O'Connor, in her concurring opinion, took issue
with the Ninth Circuit's Palita decision. 3 Justice
O'Connor indicated that it is the Supreme Court's
understanding that the regulatory definition of
"harm" requires demonstrable effect, such as actual
injury or death, on "identifiable protected animals"
or actual individual members of the protected
species. 2" lustice O'Connor also indicated that
harm occurs where "significant habitat modification, by impairing essential behaviors, proximately
(foreseeably) causes actual death or injury to identifiable animals that are protected under the
Endangered Species Act." 21 Thus. private parties
would be held liable for a taking in violation of section 9 only if "their habitat-modifying actions proximately cause death or injury to protected animals."24'
The issue whether harm includes habitat
destruction is pivotal when considering the impact
been less drastic and immediate because it would have been
binding only on that circuit. Howvever an action by a plaintiff
against the United States challenging its application of the
definition of 'taking- could be brought in the United States
District Court for the District of Columbia as well as in the
district In which the alleged events giving rise to the claim
took place. See 28 U.S.C. § 1346. 1391(e) (1994). Therefore,
the D.C. Circuit Court's ruling in this case effectively prevents
the United States from enforcing its regulation anywhere in
the nation.
235. Babbitt v. Sweet Home Chapter of Communities for a
Great Or.. 115 S.CL 714. Wrd. 115 S.Ct. 2407 (1995).
236. Sweet Home Chapter of Communities fora Great Oc v.
Babbitt. 30 E3d 190 (D.C. dr. 1994). cet. granted. 115 S. CL 714.
red. 115 S.CL 2407 (1995). In denying the government's petition.
the court described the government as offering 'a number of illfounded critiques of the panel opinion: Id.at 191.
237. SeeBabbitt v. Sweet Home Chapter of Communities for
a Great Or., 1!5 .CL 2407. 2418 (1995l
238. Se 11.

239. Id.at 2418.
240. Id.at 2420.
24 1. Id.
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of salmonid listings under the ESA. 242 While direct
actions such as fishing, netting, or entrainment in
hydroelectric turbines and irrigation pumps would
no doubt qualify as takings under the ESA, habitat
destruction remains a significant factor affecting
the survival of the anadromous fish populations in
the northwest. 243 The Supreme Court's decision
appears to cut back on the Ninth Circuit's more
expansive definition of harm. Therefore, it is unclear
what forms of salmonid habitat modification or
degradation will constitute a taking of listed
salmonids. The requirements for proximate causation and identifiable animals could result in fewer
instances in which a taking could be found. The
Supreme Court's decision may result in greater
uncertainty by the NMFS in enforcing section 9 and
will almost certainly result in more litigation over
what constitutes harm to salmonids in violation of
section 9.
B. Recent Agency Policy Statements
In December 1994, the listing agencies published several policy statements addressing the listing process. These statements appear to have come
in the wake of the recent litigation successfully challenging the listing agencies' listing bases and the
definition of "harm" as well as the impending reau244
thorization of the ESA.
1. Definition of Population
A policy statement 245 currently in draft form,
concerns the administering agencies' definition of
"distinct population segment" with respect to verte246
brates in the ESA's definition of "species." If
adopted, the new policy would apply three elements in examining distinct population segments: 247 (1) "Idliscreteness of the population segment in relation to the remainder of the species to
which it belongs", (2) "significance of the population segment to the species", and (3) the "conservation status" of that segment. 248 The discreteness
242. In a recent case, Marbled Murrelet (Brachyramphus
Marmoratus) v. Pacific Lumber Co., the United States District
Court for the Northern District of California addressed the meaning of "harass" for purposes of a taking under § 9 of the ESA as
well as the definition of "harm." 880 F.Supp. 1343, 1366-68 (N.D.
Cal. 1995).
243. See supra Part II.C.
244. See infra Part V.C.

element would take into consideration a wide variety of criteria including physical, physiological, ecological, behavioral, geographical, and even geopolitical factors affecting separation
of the segment
249
from the rest of the species.
2. Petitions
In the December 21, 1994 Federal Register, the
agencies issued for public comment a "Notice of
document availability" concerning the agencies'
"internal guidance" for the management of listing
petitions. 250 Under the new guidelines for petition
management, the petitions would be categorized
under four different classifications: (1) petitions to
list species not yet identified by the agencies as
candidates for listing; (2) petitions to list species
already identified by the agencies as candidates for
listing; (3) petitions to reclassify or delist species;
and (4) petitions to revise critical habitat. 25 1 The
new guidance appears to be primarily a housekeeping matter which will enable the agencies to better
track the status of their petitions.
3. Candidate Species
A second "Notice of document availability" for
public comment addresses the issue of candidate
species. 25 2 The agencies have prepared a draft handbook dealing with procedures for treating candidate
species including taxonomic classifications, monitoring procedures, candidate conservation actions
and conservation agreements, and principles upon
which to set priorities among species and prolects. 253 By addressing conservation of candidate
species, the administering agencies hope to minimize the need for listing the species. 254
4. Scientific Bases for Listing Decisions
The administering agencies, possibly as a result
of the scientific data controversy surrounding the
listing of the gnatcatcher,255 have adopted a policy
concerning the documentation and quality control
250. 59 Fed. Reg. 65,780, 65.781 (1994); see also DIVISION OF
ENDANGERED SPECIES, FISH AND WILDLIFE SERVICE,
U S. DEPT. OF THE
INTERIOR, ENDANGERED SPECIES PETITION MANAGEMENT GUIDANCE

251.

59 Fed. Reg. 65,780 (1994);

INTERIOR, ENDANGERED SPECIES PETITION MANAGEMENT GUIDANCE (Draft
Nov. 1994).
252. 59 Fed. Reg. 65.780 11994).

246. See 16 U.S.C. § 1532(16) (1994).

253. Id.

248. Id.
249. Id. at 65,885.

see also DIVISIoN or

ENDANGERED SPECIES. FISH AND WILDIFE SERVICE,
U.S. DEPT, OF THE

245. 59 Fed. Reg. 65,884 (1994.
247. The draft policy is intended by the listing agencies to
be consistent with the NMFS policy defining salmon populations,
but is "more broadly applicable." See 59 Fed. Reg. 65.884 (1994).

(Draft

Nov. 1994).

254. DIVISION OF ENDANGERED SPECIES, FISH AND WILDLIFE
SERVICE,
U.S. DEPT. OF THE INTERIOR. ENDANGERED SPECIES PROCRAM:
CANDIDATE SPECIES GUIDANCE 1, 3 (Draft Nov. 1994).

255. See Endangered Species Comm, of the Bldg, Indus,
Ass'n of S. Cal. v. Babbitt, 852 F Supp, 32 (DDC, 1994),
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of their listing, consultation, and permitting decisions using the best scientific and commercial data
256
available.
In July 1994. the administenng agencies issued a
policy statement calling for peer review of their listing and recovery decisions. 257 Peer review of these
decisions is to take place during the public comment
258
review periods by independent peer reviewers.

5. Recovery Plans
The second policy statement concerns the
recovery plan process. 259 Under the new policy, the
agencies -will develop recovery plans for listed
species within 2 1/2 years of listing, even though the
ESA imposes no specific statutory deadline on
implementing a recovery plan. The recovery plan
policy also provides for development of multiple
species plans when possible, minimization of social
and economic impacts in implementing the recovery plans, and participation in the recovery plan
process by persons affected by the recovery plan3
6. Impact of the Recent Policy Decisions
Because they are classified as policy statements and guidance documents, the binding effect
2 61
of these policies on the agencies is questionable.
Nevertheless. if they are followed by the listing
agencies, the listing process could become more
efficient and subject to fewer successful challenges.
On the other hand, if the policies are not followed
by the listing agencies, the listing policies may provide even more opportunities to bring challenges to
listing decisions.
C. Reauthorization of the ESA
Statutory authorization of the ESA ended with
Fiscal Year 1992.262 Therefore, reauthorization of the
ESA by Congress is long overdue. Although there is
no indication that the ESA will finally be reauthorized in 1995. several past or pending bills in
Congress provide insight into what types of changes
a Republican dominated Congress could pass that
will affect the ESA listing process.
256. 59 Fed. Reg. 34.270, 34.271 (1994).

Bill

H.R.

257. 59 Fed. Reg. 34.270 (1994).

264. IL i101.
265. Id.§ 103.

258. Id.

266. Ild.

259. Id.at 34.272.

267, Set l. § 105.

260. Id.at 34.273.

2S. Id. § 201.

261. See McKenzie v. Heckler, 602 F Supp. 1150. 1160 (D.
Minn. 1985); see generally Larry I. Bradfish, Recent Federal Agency
Policy Statements Regarding the EndangeredSpecies Art: Much Ado AfouI
Nothing?. 4 ENvr L. NEws (Envtl. L. Sec.. State Bar of Cal.) Spnng
1995. at 12.
262. See 16 U.S.C. § 1542 (1994).
263. H.R. 1490. 103d Cong.. 2d Sess. (1994).

1490.263

first

introduced

by

Representative Tauzin (D-LA) in 1993. would provide for peer review of listing decisions.64 In addition, it would give priority in listing to single
species genus, species, and subspecies over distinct population segments 65 The bill would also
require that the best scientific and commercial
data, used in listing decisions, be verified by field
testing. 26 The Tauzin bill would also require a listing agency to exclude from a species' critical habitat any habitat where the benefits of exclusion outweigh the benefits of designating the area as critical
habitat. 67 Recovery plans would be required within
an established time frame. 23 Under the bill, private
property owners would be compensated by the
United States if they are "substantially deprived of
the economically viable use" of their property as a
result of a section 7 consultation or section 10 incidental taking permit.269
Another bill (H.R. 3997) introduced in the
House of Representatives in 1994 by Representative
Doolittle (R-CA). would amend section 4 of the ESA
to require an economic impact analysis before the
listing agency could "implement or enforce a designation, regulation, or recovery plan."27 0 The economic impact analysis would address (I) designation of critical habitats, (2) extending section 9 protections to threatened species under the protective
regulations of section 4(d) of the ESA. and (3)
recovery plans. 271 While the bill would not require
an economic impact analysis for the listing of a
species, it would provide that no listing may
become effective until approved by Congress.m
Furthermore. the bill would require the listing
agency to "pay Idamages] to any person who incurs
an economic loss as a result of a species being
included in a list of endangered species or threatened species" including diminishment in the value
of property or loss or diminishment of a job.23
Bill H.R. 2275. introduced in late summer 1995
by representatives Tauzin. Pombo. and Doolittle.
among others, is a lengthy bill that incorporates
many of the concepts found in their prior bills

104.

269. SLe i1.§ 306.
270, H.R. 3997. 103d Cong.. 2d Sess. § 2 (1994).
271. Id.
272. Id. § 4.
273. Id. § 3.
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amending the ESA.274 The bill includes sections
providing for peer review, 275 compensation for private property owners.27 6 use of the best scientific
and commercial data available that has been to the
277
maximum extent feasible verified by field testing,
and consideration of captive bred and hatchery
2 78
populations during listing determinations.
There are several provisions of the bill that
would have a significant impact on salmonid listings
and protection of salmonid populations. The bill
would limit "harm" to direct actions against any
member of the listed species that actually kills or
injures a member of the species. 279 Thus, habitat
destruction, unless it directly killed or injured the
listed species, would not be a taking under this bill.
In addition, the bill also would prevent the federal
government from imposing restrictions or conditions
280
on water rights allocated by a state government.
Furthermore, it would not be necessary to maintain
an "aquatic habitat area" for anything but the number
of individual members of the species entering the
aquatic habitat area.2 81 This would suggest that only
sufficient habitat need be maintained to support
returning spawning salmonids rather than juveniles
or smolts. Thus, based on the language set forth in
H.R. 2275, the bill would provide minimal protection
for salmonid habitat and listed salmonids.
Another recent bill introduced in Congress concerning reauthorization of the ESA is Senate Bill
768, introduced by Senator Slade Gorton (R-WA) in
May 1995.282 The Gorton Bill would require listing
agencies to evaluate the "best reasonably obtainable scientific information" and would include scientific data available from states and private parties.2 83 With each proposed regulation, the listing
agency would be required to publish in the Federal
Register a description of efforts to field test the scientific information as well as any scientific information that was not collected but is necessary to
ensure the scientific validity of the determination.2 84 The bill would also require both peer review
of the listing determination and consideration of
captive bred populations of the species.2 8' Under S.

768. "harm" would be defined by statute to include
only a direct action that actually iniures or kills a
member of a listed species. 286 Thus, harm would no
longer include habitat modification or degradation
unless it directly inlured or killed a member of a listed species.
A host of other bills introduced in both the
Senate and the House would prevent the listing of
any species under the ESA until the Act has been
reauthorized. 287 The language of these bills is virtually identical, providing a "moratorium" on listing
any species or designating any critical habitat under
the ESA. Several bills also provide for the compensation of private property owners whose property
has diminished in market value as a result of being
288
included.as part of a critical habitat designation,
While it is premature to predict what changes
will be made to the ESA during reauthorization, the
bills discussed above do provide an opportunity to
see what type of changes may become law. Clearly,
there is pressure from private property rights advocates to include provisions in the ESA compensating property owners whose property may have
diminished in market value as a result of the actions
of listing agencies.
Another possible change to the ESA would be
to include consideration of economic factors as part
of the listing process-something which has not
been required in making past listing decisions.
More stringent requirements for recovery plans and
designation of critical habitat are also likely in any
reauthorization legislation. Also, depending on
Congress's belief that the listing agencies will
indeed adhere to their recent policy statements,
peer review requirements and scientific data
requirements are likely to be part of any reauthorization package.
Consideration of economic factors in making
listing decisions is likely to draw opposition from
many sources since the independence of the listing
process from economic factors has been a cornerstone of the ESA. 289 To avoid this pitfall, private
property advocates have approached the issue from

274. H.R. 2275, 104th Cong., 1st Sess. (1995).
275. Id.§ 302.
276. Id.§ 101,

283. Id. § 103.

277. Id.§ 301.

286. Id. § 402.

278. Id.
279. Id.§ 202.
280. Id.§ 105.
281. Id.§ 206. The number of individuals entenng or exiting
an aquatic habitat area would include hatchery populations. Id.
282. S. 768, i04th Cong.. ist Sess. (1995).

284. Id.
285. Id. §.§101.,105.

287. See, e.g., H.R. 490, 104th Cong., Ist Sess, (1995); H.R,
571. 104th Cong., Ist Sess. (1995); S. 191, 104th Cong., Ist Sess.
(1995); H.R. 5144, 103d Cong., 2d Sess. (1994); S, 2451, 103d
Cong., 2d Sess. (1994).
288. See H.R. 490, 104th Cong., Ist Sess. §§ 2. 3 (1995); S.
2451. 103d Cong., 2d Sess. §§ 2, 3 (1994).
289. See MICHAEL 1. BEAN, THE EVOLUTION OF NATIONAL WILDIiFE
LAw 336 n.77. 339-40 (rev. & expanded ed, 1983),

Fdl11995

Fall 1995
a different direction, proposing that the listing
agencies compensate private property owners for
the diminution in value of their property, or alternatively, requiring Congressional approval of all listing
decisions. Both methods will undoubtedly slow or
curtail the listing process under the ESA since the
federal government is not likely to engage in compensation programs for property owners who maintain that the fair market value of their property has
been diminished as a result of a particular action
carried out by the listing agency under section 4 of
the ESA.
D. Legislation and Bills Affecting the ESA
Recent legislation and bills not directly
addressing reauthonzation of the ESA will have an
impact on future listing decisions. On April 10.
1995. Congress passed an act 290 that, in part,
rescinded $1.5 million from the USFVS's budget for
making listing determinations and precluded the
use of any remaining budgeted funds for final listing
or critical habitat designations.29i Additionally, the
new legislation provided that listing determinations
required by court order or settlement under the ESA
do not need to be made by the listing agency if such
determinations are rendered impracticable by the
rescission of funds appropriated for listing determi292
nations.
Legislation currently before both houses of
Congress 293 would provide compensation to private
property owners in the event that their property is
deprived of its original fair market value or of its
economically viable use as a result of a final qualified agency action of an agency head.29 4 Clearly, the
listing decisions and critical habitat designations
under the ESA would fall into this category.29'
Another piece of legislation now in the House290. Pub. L No. 104-6, 109 Stat. 73 (1995).
291. Id.

292. Id.This provision of the legislation could have a malor
impact on the USFWS's obligations under previous settlements
to list speaes. For example, as a result of a recent lawsuit by the
Fund for Animals and other environmental groups, the
Department of the Intenor has agreed in an out-of-court settlement to consider for listing an additional 400 plants and animals

by 1996. See Tom Kenworthy Endangered Species Rules Streamlined;
U.S. Agrees to Hasten Process on Demsons. WAsi. PosT.Dec. 16, 1992.
at Al: Chns Bowman. Pact to Greatly Expand List of Protected Species.
SACRAmENTO BEE. Dec. 16. 1992. at Al.
293. See Jeffrey Sares, Congress Aims to Expand Propety Rights,
Limit Effect of Regulatory Takings, CicAGo DAmLY
L BuLL, April 22,
1995, at 22; see also Gideon Kanner, Preserve theRights of Properly
Owners Injured by "aings, SAcr AmENo BEE,April 25. 1995, at B7.
294. The amount of diminution of the fair market value
ranges from 20 percent to 50 percent depending on which proper-

ty rights bill is considered. See S. 605. 104th Cong.. Ist Sess. (1995)
(33 percent). S.239, 104th Cong., 1st Sess. (1995) ($10.000 or 20
percent); H.R. 925. 104th Cong., 1st Sess. (1995) (20 percent).
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Senate conference committee would place a moratorium on all final federal regulations until legislation is in place to evaluate the economic impacts of
each regulation or until December 31, 1995.6 Such
a moratorium on federal regulations would prevent
or at least slow down final listings of threatened or
endangered species.
While the new legislation does not preclude the
listing agencies from listing species under the ESA,
the legislation would effectively prevent them from
doing so by removing funds appropriated for the
listing of species and by making it potentially too
expensive for the listing agencies to list species
inasmuch as the listing agencies risk scores of
claims for compensation from aggrieved private
property owners.
VI. The Future of Salmonld Ustings Under the ESA
The listing of future runs of Pacific salmon and
anadromous trout species and the reauthorization
of the ESA appear to have reached a critical crossroads. Additional listings of salmon and steelhead
runs could result in significant adverse impact on
the economy of the northwest in light of the negative
effects that logging, hydroelectric power generation,
irrigation, grazing, and sport and commercial fishing
have on the species and their habitats. On the other
hand, proposed changes to the ESA could result in a
delay or outright discontinuation of all listings
under the ESA. Alternatively, listings in the future
may be based on economic considerations that
could effectively halt many listings where the economic impacts outweigh the benefits to the species.
The outlook for the imminent recovery of northwest salmonids is dismal as evidenced by the
declining numbers of spawning adults and the
295. Should the new legislation pass both houses once out
of the joint conference committee, it Is unciearwhether President

Clinton would sign the bill into law. See Admnrstrat ri reatensVeto
cf "Takingf B! Unc In Senate. 23 Eucr-y Rm. No. 15 (April 17,
1995). Under at least one Senate bill. compensation would be
required for diminution in value of not only real property but for

Impacting water rights as well. Ste [. Ifpassed into law. this provision could have a dramatic effect on efforts to protect instream

flows for threatened and endangered salmonids since the federal
government would be required to compensate owners of water

rights who could not divert or use their full allotment of water
Alternatively, the government would have to stand aside and
allow water levels to drop and water temperatures to rise.
adversely affecting salmonld habitat as water Is diverted from the
streams bi the water users.
296. Ste U.S. House Volts Freze Ruls.
M Prs Oauo
,vA Naws,
Feb. 27. 1995. at 1.TheSenate reected the House one-year moratorium and passed their own bill which would give Congress 45
days aftera regulation is Issued to relexand reject it. See Ronald
Begley. Fights Brwing on Ruls Moratonum. CL'an WaterAct Lgisation,
CHM.icAL W., April 5. 1995. at 16.
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resulting listing of several runs of chinook, sockeye,
and steelhead as threatened and endangered over
the past five years. 297 The recently proposed coho
salmon listings could include most runs in the
northwest and could have a major economic impact
on the northwest's economy if the species are listed
as endangered or if they are afforded section 9 protections as threatened species under the protective

298
regulation provision of section 4(d) of the ESA.

Other proposed listings are both likely and imminent as the NMFS is completing its status reviews
for steelhead, pink salmon, chum salmon, and chi99nook salmon in 1995.2
The completion date for legislation reauthorizing the ESA is still unclear. Reauthorization of the
ESA could be delayed until 1996 or later, depending
on whether Congress considers it politically expedient to act now, while private property rights advocates in Congress appear to have the upper hand, or
wait until after the upcoming elections in hopes of
minimizing any negative political fallout that may
accompany reauthorization. Regardless of the
schedule for reauthorization, Congress will likely
continue to chip away at the ESA by rescinding
funds for listing 3°° and by passing legislation providing compensation to landowners adversely
impacted by agency actions, including listing decisions or designation of critical habitat under the
ESA.
The effect of the Supreme Court's decision in
Sweet Home concerning salmonids in the northwest
is still unclear. Congress may attempt to modify the
definition of "taking" in the ESA during the reauthorization process in order to narrow or eliminate
harm as a taking. Even if the definition of "harm," as
interpreted by the Supreme Court, is permitted to
stand, additional litigation over issues of proximate
cause and "identifiable animals" will be required
before it is clear what forms of habitat modification
or degradation constitute a taking. However, it is
almost certain that the Ninth Circuit's current interpretation of the definition of "harm" will have to be
narrowed. This will in turn result in an increase in
297. Many salmon runs returning to Washington, Oregon.
and California streams were expected at to be at record low levels, especially Klamath River fall chinook. Columbia River hatchery chinook, and Oregon Production Index (OPI) area coho stocks
destined for the Columbia River and California and Oregon
coasts. 59 Fed. Reg. 22,999, 23.000 (1994).
298. OPI area coho runs were forecast to be at a record low
in 1994. See id. at 23,001. The OPI is the primary index of coho
abundance for the Pacific Ocean fishery and includes the area
south of Leadbetter Point, Washington, south through California.
Id. Factors contributing to the record low numbers in 1994
include low freshwater flows in 1992, poor ocean survival resulting from abnormal ocean conditions, and long-term habitat
degradation. Id., see also 16 U.S.C. § 1533(d) (1994).

salmonid habitat destruction and a continuation of
the spiraling decrease in numbers of salmonids.
Timing is everything. The NMFS could propose
the listing of salmon, steelhead, and cutthroat
species now in order to avoid a Congressional budget ax or express prohibition on listing. However, in
doing so, the NMFS could drive more members of
Congress into the camp of the private property
rights advocates and risk more radical changes to
the ESA than would have been made had the NMFS
not proposed the listings.30i In the meantime, the
ESA may be reauthorized with express protections
for private property owners, or alternatively, private
property rights legislation may emerge from
Congress. However, there is no guarantee that
either legislation will survive a presidential veto.
The political maneuvering and strategizing over
the ESA is likely to continue throughout 1995, and
perhaps through the 1996 federal election,
Meanwhile, the survival of both the salmonids and
the economy of the northwest will continue to hang
in the balance.

299. See 59 Fed. Reg. 46,808. 46,809 (1994).
300. The current legislation only prohibits the USFWS from
using money appropriated for listing to list species under the
ESA. See Pub. L No. 104-6, 109 Stat. 73 (1995), At this point In
time, the NMFS could continue to list species under the ESA, The
NMFS, of course, would be the listing agency for future listings of
salmon. steelhead. or cutthroat trout.
301. Unless the NMFS engages In emergency listings, It Is
not likely that the proposed listings will become final until after
reauthorization of the ESA because of the public notice and comment period required before final action. See 16 U.SC. §
1533(b)(5) (1994). Therefore, Congress would have ample opportunity to prevent the proposed listings from becoming final,
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Written by a chairman of the Environmental Defense Fund, this book
begins with a legal framework for the development of national
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Is the 'Best Available' Science Any Available Science Under the
Endangered Species Act?. 31 IDAHo L. REv. 85 (1994).
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Reviews the shortcomings of the listing process for endangered
species, and how the process has failed to protect the genetic structures of salmonid populations. Covers the biology of salmonids and
the role of hatcheries in preserving or destroying those populations.
Advocates a more active role by agencies responsible for administering the ESA In adopting biologically sound polices for the protection of salmonilds.
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endangered species is more valuable then preservation of private
property rights.
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